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Any person aégrieved by this Order-in-Appeal may file an appeal or revision
Q application, as the one may be against such order, to the appropriate authority in the
following way. - '

TR TCHIL BT ICETT e -
Revision application to Government of India:

(1) - T STITeT Qe e e, 1994ﬁmm:ﬁ%mwm%ﬁﬁ@?ﬁwﬁ
W—W%WWW%WWWWW%W,WW,%W,W%W,
aﬁﬁﬁﬁa,dﬁwﬁvw,ww,ﬂ%ﬁwﬁ:110001a?w°ravﬁw%q;-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

() uri%waﬁgﬁ%ﬁmﬁmﬁﬁgﬁwaﬁ%ﬁﬁﬁWmmmﬁﬂfrﬁmﬁﬁﬂ
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In case of any loss of goods where the loss occur in transit from a fact
warehouse or to another factory or from one warehouse to another during t
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of processing of the goods in 2 warehouse or in storage whether in a factory or in a
warehouse.’ '

(v-) . wm%a"ravr”ﬁrrgmu%wwﬁa&ﬁﬁwmﬂmmzﬁﬁﬁmvw [ Y W
—"qﬁ?romenﬁa?:%ﬁtrm?fﬁeﬁ W%Tgtﬁ?ﬁtwqtﬁsﬁﬁwﬁﬁrgl

In case of rebate of duty’ of excise on goods exported to any country or terrltory
outside India of on exc1sab1e material used in the manufacture of the goods which are

exported to any country or terrltory outside Incha
() ari% szpm*r wﬁvﬁm AT & TR (‘TTFH]T q\a'rr*r) ﬁ'sﬁaﬁﬁqumg‘n

In case of goods eXpmted outside Ind,a e«:port to Nepal or Bhutan, Wlthout_
payment of duty

@) R S Eﬁ’ecbllrm chh & AT o oI S sqﬁt%‘%zmﬁﬂ*?vﬂ‘(ﬁmﬂ‘:’r'ﬂ
o7 T T 3 AT ST, wﬁﬁzﬁdﬁ*wﬁauwwmaﬁw%ﬁaﬁrﬁw (F2) 1998
&7 109 mﬁwﬁﬂq T B

~ Credit of any duty allowed tc be uuhzed towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) Eﬁ‘sa‘ﬁtrwm"rrﬂ—oﬁ( arfier) A, 0001 ¥ few 9 ¥ diata [AfATEY guw d@ear 53-8 § &1
st o, Wﬁ&r%mm&nWnﬁ?ﬁsaﬁﬁmzﬁ%ﬁmaﬁﬂ@mﬁﬁﬁﬂﬁm—a‘r
SR % T ST aTdeT RN SHAT TR oFF @y @wT § a1 ger i ¥ s o 35-3 |
ﬁmﬁ?rtﬁr%aw%ﬂzm%wxﬁm@m#uﬁﬂﬂsﬁﬁaﬁ%ql

The above application shall be made in dupiicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appea_IS) Rules, 2001 within 3 months from.the date
on which the order sought to be appealed against is communicated and shall be
accompanieéd by two copies each of the OIC and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescubed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8) TSI SUaER o WY Sl U THH TH 1E mmmm@aﬁsﬁrzow-tﬁuwﬁ
ST A SRt W O e 3 SATET &Y &7 1000/ - HY I T 6l S

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amoant involved
is more than Rupees One Lac.

T g, ST IEATET ok TE QAT T IRy AT & wiw arfer-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) S SeTed ge AT, 1944 HF aRT 35-41/35-5 F -
Under Section 35B / 35K of CEA, 1944 an appeal lies to :-

(2) S TReeE ¥ 9arg sgur F aeEr i i, aﬁﬂaﬁmﬁqtﬁmsev , TR
SCITET {7 T FATeRT ool = fEeRr (fede) i Iieas &t fifeaT, ergasTeTe § 2nd HYWT,

TR o, IExaT, MR, SRaarErs-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.




Rs.1,000/-, Rs.5,000/- and Rs.10,000/- Wﬁé}..g amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and abgye 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a'branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. ’ o

(3) zrﬁ‘waﬁserﬁ%—%ﬂ;c‘frﬁsﬁmwﬁ&rém%ﬁmn@sﬁ?sr%ﬁqmmwm
éw%ﬁmwm%qwaw%@%gwﬁﬁﬁﬁmﬁrm%mﬁ%ﬁﬁmqmﬁwﬁw
=TT BT e ST AT eI ChIR By o SAa FoRaT STTelT gl '

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) v gEE ATAHET 1970 4T Wﬂﬁa‘jﬁ-léﬁﬁﬁ?ﬁﬁaﬁﬁﬂz ?ﬂﬂ'ﬂ'ﬂiﬁﬁk
mewﬁ&rwﬁwﬁrﬁwm%aﬂ%ﬂﬁﬁmﬁwﬁﬂﬁ6.50 &1 AT

qpeh feehe @I AT =R

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-] item of the court fee Act, 1975 as amended.

(5) ﬁaﬁtﬁfﬁﬁwﬁqﬁﬁﬁﬁwaﬂﬁmﬁaﬁaﬁaﬁmﬁammﬁmwéﬁw
oo, FeET FeuTaA e T AATHT ardiefar waaTRe (Frata ) faw, 1982 # RiRa 3

Attention in invited to the rules covering these and other related matter contended in
the Custams, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T IoF, FEF SCITET Yob T WATH el FrraTReT (Reee) O I e 3 ArHe
3 e (Demand) UF &8 (Penalty) T 10% I& STHT AT e €1 greriten, stdras q& ST
10 %3 TIC &1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
FET IHTE Lo T TR o S, QT EIT ded T AR (Duty Demanded)|

(1) @ (Section) 11D ¥ Tga Fatia Tiy; -

(2) ToreT Trerq e SRS i IR,

(3) e Hiee Mt F [Faw 6 % aga &7 T

o e i el 3 g ok o B T S e e e ¥ g g e R
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(24) and '35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(1) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

{6) (i) g%ran%:ser%sxﬁrWm%waaﬁsﬁﬁawwzﬁmmﬁaﬁéﬁ@ﬂﬁﬁmw
% & 10% wwﬁaﬁmmﬁaﬁﬂﬁwm% 10% TR T T ST EHRAT g

In view of above, an appeal against this order shall lie before the Tribung
payment of 10% of the duty demanded where duty or duty and penalty are in disp
or penalty, where penalty alone is in dispute.” ' |
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F No.GAPPL/COM/STF/2370/2022

HATOT 7S / ORDER-IN-APPEAL

This Order arises out of an appeal filed by M/s. Buildstone Developers,

All4,
referred 10 ‘as ‘the apbellant] agamst QIO I\To 65/ST/OA/ADY/2021-22 dated
31.03. 2022 [heremauer referred to as the impugned order] passed by Assistant
GSi

Gandhma gar [her emaﬁer 1eferred to as the adjudicating aut} hor ity].

New Durga Bazar, Himmatnagar Dist. Sabarkantha - 383001 Thereinafter

Cemral ‘,ﬂ/" sion: f-inmnatnagar,

Commlssmner Commissionerate:

2. Brieﬂy stated, the facts of the case are that the appellant are régistéred with
Service Tax 'under Registration No. AAI\/IFBI959KSDOOI and' are ‘engaged in
pr ov1d1ng sérvices under ‘Cons‘uur‘txon of Remdenual comple*c Services’. Analysis
of the ‘Sales/Gross Recelpts from Services (Value from ITR) the “Total Amount
pald/medlted under 194C, 1941—1 1941, 1941 and ‘Gross Value of Services
prowded’ weas undertaken by the Centlal Boa1d of Direct Taxes (CBDT) for the
Y 2014-15 and’ detalls of the said aaalysm was shared with the CenL1a1 Boald of
Inchrect Laxes (CBIC) | o A

2.1-'»
income declared by thé appellant in their ST-3 Returns when compared with their

Total Amount paid/credited unde* 194C, 1944, 1941, 1947 and ‘Gross Value of

Upon perusal of the said analysis discrepancies were observed in the total
’ S

Services provided’. It appeared to the unsalchonal officers that the appellant may
have mls declared/suppressed the ‘Gross value of Services Provided’ in their ST-3
‘Retums Accmdmgly, the appellam was 1equested to provide various documems
viz. Balance Sheet, Profit & Loss Aucoum, Income Tax Retums Form 26AS
Service Income and Service Tax Ledger in explanation of the details of services
provided during the period F.Y. 2014-15. The appeﬂant did not sﬁbnﬁt any reply.
However, the jurisdictional officers considered that the serviceé provided by the
appellant during the relevant period were taxable under Section 65.B (44) of the
Finance Act, 1994 and the Service Tax liability for the FY 2014-15 was
determined on the basis of value of ‘Sales of Services’ uﬁder Sales/Gross Receipts
from Services (V alﬁe from ITR) and Form 26AS for the relevant period as per

details below :

Table
Financial | Taxable Value as per IT Data | Value declared | Difference Service Tax
Year | i.e Sales/Gross Recelpts from | as per ST-3 between IT- short
(F.Y.) | Services/value of Total amount | Returns (in Data and ST-3 pald/payable
- paid/credited u/s 194C, 194H, |Rs.)) Returns (in :
1941, 1947 of the Income Tax Rs.)
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Act, 1961 (in Rs.) § e v

PN i G

2014-15 64,99,205/- 6243405 | 255,800/ | 31617

2.2 Show Cause Notice F.No. IV/16-08/PI/Third Party/2020-21/Gr.VI dated
25.06.2020 (SCN in short) was issued to the appellant wherein it was proposed to
demand and recover service tax émounting to Rs. 31,617/- for the i:)eriod F.Y.

2014-15 under the proviso to Section 73 (1) of the Finance Act, 1994 along With'

 interest under Section 75 of the Finance Act, 1994. Imposition of penalty was

proposed under Section 77 and 78 of the Finance Act, 1994.

3. The SCN was adjudicated vide the impugned order wherein the demand for
service tax amounting to Rs. 31,617/- was confirmed aldng With interest. Penalty
equivalent to the amount of service tax confirmed was imposed under Section 78
of the Finance Act, 1994 alongwith option-for reduced penalty in terms of clause
(ii). Penalty amounting to Rs..I0,000/— was imposed under Section 77(1) of the
Finance Act, 1994. '

4.  Being aggrieved with the impugned order, the appellant have filed the
instant appeal alongwith application for condonation of delay on following

grounds:

@) They are registered with the service tax department. They had neither
1ece1ved the SCN nor any letters for personal hearing due to change in their
postal address. Hence, they were unable to file any defense reply as also had not

defended their case in person.

(ii) | The impugned order was issued contrary to the facts and without
application of mind. The Income shown in their Income Tax Returns are
including the tax component. As per their calculation/reconciliation the actual
difference in taxable value comes t[o Rs. 1,143/- only.

(iii) Accordingly the confirmation of demand of Service Tax alongwith

interest and penalties vide the impugned order is liable to be set aside.

4.1 They submitted a request for adjournment of Personal Hearing vide letter
dated 12.07.2023 and also submitted additional submission and copies of various

documents. They submitted that main reason for difference in turnover was due

the fact that they had received advances duri 1ng the period F.Y. 2013- 1
[#]

Page 5 0of 9




reconciliation chart as below .

F No. GAP?L/COM/ST P/2370/2022
corresponding bills were raised in the period F.Y. 2014-15. They also subm1t ted a

Sr. | Financial Year | Turnover as per Turnover as per Difference
No { (F.Y.) Income Tax Return | Service Tax Return .| (in Rs.)
(inRs.) (inRs.) (including | [Col. 3 4]
' - advances) o
1 2 3 4 : -5
11 2013-14 20,41,200/- 37,47,000/- (17,05,800/-)
2 2014-15 64,99,205/- 62,43,405/- 2,55,800/-

They explained that during the period F.Y. 2013—14 they had paid Service Tax on a

higher taxable Value than shown in the Income Tax Return, as the said taxable

value included the advances colleeced by them. Aecordmgly, aurmg the period
F.Y, 201 4 15 the amount against tﬁyable value under Service Tax was less than the

ﬁgul es shown in the Income Tax retura.

- 42 In support of their above contention they submitted copy of ledger account
of the service receivers, Copy of Service Tax Returns (S8T-3) for the period F.Y.
2013-14 and F. Y 2014 15; copy of Income .lcl}s. Returns and statement of Income
for the period F. Y 2013 14 and F.Y. 2014-15; ¢ Copy of ITR-5 for the perlod FY.
2013-14 and F.Y. 2014-15; Copy of Profit & Loss account and Balance sheet for

the period F.Y. 2013-14 andFY 2014-15.

5. Personal hearing in the case was held on 14.08.2023. Shri Jaimin K.Patel,
Owner and Shri. Pinakin Patel, Accountant, appeared on behalf of the appellant for
hearing. They reiterated the submissions made in the appeal memorandum.and in
the additional written submission dated 12.07.2023. He submitted that the entire
tax was already paid and copies of challan were enclosed. He requested to condone

the delay in filing the appeal and to set aside the impugned order.

6. It is observed from the records that the plesent appeal was filed by the
appellant on 20.07.2022 agamst the impugned order dated 31.03 2022, which was
reportedly received by the appellant on 30.05.2022. Hence considering the date of
communication as 30.‘05.2022 there was no delay in filing the appeal. However,
the appellants as Well as the Adjudicating office was requested to conﬁrm the date

of communlcatlon

6.1 The appellants submitted that due to ehange in their postal address they had

R

"\

not received the SCN or any letters for personal hearmg as well as the 1mpugned ‘

Page 60f9



F No.GAPPL/COM/STP/2370/2022
of Service Tax they had collected the copy oﬂa;the 1mpugned order from the

Juusdlc‘uonal officer on 30.05.2022. The adjudicating office however, did not
produce any evidence in contrary to the above. Therefore, the claim of the
appellant regarding date of communication of the impugned order was accepted as

30.05.2022. Hence, the question of delay in filing the instant appeal does not arise.

7. 1 have gone th;‘ough the facts of the case, submissions made in the Appeal
Memorandum, oral submissions made during the personal hearing, and materials
available on records. The issue before me for decision is whether the demand of
Service Tax amounting to Rs. 31,617/~ confirmed alongwith interest and penalty
vide the impugned order, in the facts and circumstances of the case, is legal and

proper or otherwise. The demand pertains to the period F.Y. 2014-15.

8. It i:s observed from the case records that the appellant are registered under
Service Tax and during the relevant period that they were engaged in prpviding
taxable; services félling under the category of ‘Construction of Residential
Complex service’. During the period F.Y. 2014-15 they have filed their ST-3
Returns. These facts are undisputed. However, the SCN was issued entirely on the
basis of data received from Income Tax department without causing any

verification.

8.1 1 find it relevant here, to refer to the CBIC Instruction dated 26.10.2021,

wherein at Para-3 it is instructed that:

Government of India
Ministry of Finance
Department of Revenue
(Central Board of Indirect Taxes & Customs)
CX &ST Wing Room No.263E,
North Block, New Delhi,
Dated- 21 October, 2021

To, '
All the Pr. Chief Commzsszoners/Chzef Commissioners of CGST & CX Zone, Pr..
Director General DGGI

Subject:-Indiscreet Show-Cause Notices (SCNs) issued by Service Tax Authorities-
reg. :

Madam/ Sir,

3. It is once again reiterated that instructions of the Board to issue show cause
notices baséd on the difference in ITR-TDS data and service tax returns only after
proper verification of facts, may be followed diligently. Pr. Chief Commissioner
/Chief Commissioner (s) may devise a suitable mechanism to monitor and prevent
issue of indiscriminate show cause notices. Needless to mention that in all such

Page 7of 9




F I\ao GAPPL/COM/STP/2370/2022

expected to pass « ]ua’zczous ordes gfter pe oper appr eciation of facis and
mbmzsszoﬂ of the uoz‘:cee

Cons1der11ng the facts of the case and the specific I11Stru¢fions of the CBIC, I find
that the SCN as well as the impt Igned order has been passed lndlscummatelv and
mechamcallv without apphcatlon of mind, and is vague, issued i n ‘clear vlolatlon of
the instructions of the CBIC discussed above. rurther ‘the impugned order was

1ssue_d ex;parte, hence, violations of Fprinciples of ..-qtural Justlce is-apparent:

9. Ttis further observed that the a ap’aelhnts have lﬂed their S T-3 Retu ns for the
relevant peuod and they nave pam Service Tax rd’cei assessment. Thls implies that
the appellan’ have made complete dlSClOSL,i es before the depaﬁment and the
department was aware about the activities bemg carried out by the appellant and
these ‘were never disputed. However, the SCN in the case was issued on
25.06.2020 and thé impugned order was issued invoking the extended period of
limitation. In this regard it is relevemt to refer the decision of the Hon’ble Suprems
Court of India in the case of Comzmsszower v. Scoit Wilson I(zrkpamck (1) Pvt. Ltd.
- 2017 (47) ST R. J214 (S.C)], whclem the Hon’ble Court held that *..ST-3

Returns filed by the avvellant_ wherein they .... Under these circumstances. longer

period of limitation was not invocable”.

9.1 The Hon’ble High Court of Gujarat in the case of Commissioner v.
Meghmani Dyes & Intermediates Lid. reported as 2013 (288) ELT 514 (Guy.)

ruled that “i prescribed returns are fi led by an appellant ,c:zvmo correct

information then e\ctended perzod canﬂoz‘ be 1rvo/ce0’ ”

o 1 also' 1'ely upon the decision of various Hon"ble Tribunals in following cases :

(a)  Aneja Construction (India) Lzmzied v. Commissioner of Service Tax,
Vadodara [2013 (32} S.T.R. 458 (Tri.-Ahmd.)]

(b)  Bhansali Engg. Polymers Limited. v. CCE, Bhopal
[2008 (232) B.L.T. 561 (Tri.-Del.)]

(c) Johnson Mattey Chemical India P. Limited v. CCE, Kanpur
[2014 (34) S.T.R. 458 (Tri.-Del.)]

9.2 Respectfully following the above judicial pronouncements and comparing
them with the facts and circumstances of the case; I find that the SCN was issued

after the s’mpulated period of 30 months, therefore the same ;,bam% by limitation.

%{c"
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: F No.GAPPL/COM/STP/2370/2022
Further, the demand has been conﬁrmedanvebng the extended period of limitation

, under Section 73 of the Fmance Act 1994. Hence, the impugned order have been
passed in clear violation of the settled law and is therefore legally unsustainable
and liable to be set aside on these grounds alone. It is also observed that the
adjudicating authority have not discussed the so called violations in the findings

* and these discrepancies have rendered the impugned order a non-speaking order

and liable to be set aside.

10. The appellants have defended their case for-the first time before this
authority. They have submitted various documents in their defence. From the
documents submitted I find that during the period F.Y. 2013-14 they have shown
an excess Turnover in their Service Tax Returns than in their Income Tax Returns
as they have considered the advances availed. Hence, in the subsequent year they
have shown a reduced Turnover in their Service Tax documents as compared to the
~ Income Tax deeizments. Hence, these facts confirm that the appellants have already
paid the requisite amount of Service Tax and it is a question of reflecting the
figures in their books of accounts. These facts are also corroborated from the |

figures reflected in their Profit and Loss account.

11. In view of the above discussions I am of the considered view that the
findings of the adjudicating authority are not- legal.ly sustainable which were
arrived at without examining the submissions and documents produced by the
appellant, which is in violation of the principles of justice and is liable to be set
aside. Further, the documents produced by the appellants confirm the facts
discussed supra. Accordingly, the demand of service tax amounting to-Rs. 31,617/-
confirmed vide impugned order is liable to be set aside. As the .demand fails to

sustain the question of interest and penalty does not arise.

12.  Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

13. &qﬁmqu“quluqéicﬁdléﬁ@loichn'o\ﬂqcmldq‘{‘lcrddﬂo\h@ii?hqlmlm%I
The appeals filed by the appellant stands disposed of in above terms.

L

(Shw Pratap Singh)
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BY RPAD / SPEED POST

To

M/s. Buildstone Developers,
A/14, New Durga Bagar,
Himmatnagar,
Dist.Sabarkantha - 383001

Copy to:

L.
2.

The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
The Commissioner, CGST, Gandhihagar.

TheAssistant Commissioner, CGST & Central Excise, Division :
Himmatnagar, Commissionerate : Gandhinagar

The Dy/Assistant Commissioner {Systems), CGSTAppeals ,Ahmedabad.
{for yploading the OIA) ? |

Guard File.
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